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Introduction 

Water quality standards define the goals for a waterbody and work to safeguard human health 

and aquatic life by establishing provisions to limit pollution to lakes and rivers. Standards are 

comprised of three components 1) a waterbody’s beneficial uses, 2) water quality criteria to 

protect the uses, and 3) antidegradation policies to facilitate the protection of high quality 

waters.  The Oklahoma Water Resources Board (OWRB) is the state agency responsible for 

promulgating water quality standards to ensure water quality protection across the state (O.S. 

82:1085.30(A) and 40 CFR 131.4).  Oklahoma has long recognized the importance of protecting 

water quality and the essential role of water quality standards as the foundation of water quality 

management.   

In addition to the three basic components of water quality standards (i.e. beneficial uses, 

criteria, and antidegradation policy) the regulations include provisions providing certain 

flexibilities in order to accommodate specific water quality related circumstances while 

continuing to protect beneficial uses. Two key provisions that provide flexibility in the regulations 

are site-specific criteria and water quality standards variance (40 CFR 131.11 and 40 CFR 

131.14).  These provisions have also long been included in Oklahoma’s water quality standards 

(785:45-5-4(e) and 785:45-5-4(g)).  Over the years, numerous site-specific criteria have been 

adopted to address a myriad of water quality circumstances including, among others, the Illinois 

River total phosphorus criterion to discharger specific metals water effect ratios.  Conversely, 

the variance provision has never been used in its current form because it is so restrictive that it 

is completely ineffective.     

The intent of revising both the site-specific criteria and variance provisions is to make these 

tools more accessible and functional as part of the water quality standards toolbox.  This staff 

report provides a synopsis of both site-specific criteria and water quality standard variance and 

the proposed revisions to regulatory language.   

Site-Specific Criteria 

Site-specific criteria may be developed to address site-specific conditions. The site-specific 

criteria provision is a tool to accommodate particular conditions at a site whilst still providing the 

same level of beneficial use protection as the statewide criterion.  As with all criteria, site-

specific criteria must be based on sound scientific rationale and protect beneficial uses (40 CFR 
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131.11). Site-specific criteria are developed to protect beneficial uses at a particular site by 

addressing circumstances related to the site’s unique physical, chemical, and or biological 

conditions. Site-specific criteria are not a tool for creating patchwork beneficial use protection 

around the state. Statewide criteria provide the foundation of equitable beneficial use protection 

across the state and site-specific criteria are employed on a case-by-case basis.             

As stated above, Oklahoma’s site-specific criteria provision has historically been applied in a 

variety of ways.    Currently, Oklahoma has approximately 80 site-specific criteria adopted in the 

water quality standards. Although, this provision has been useable; the current regulatory 

language is awkward, somewhat unclear, and often leads to confusion and misinterpretation.    

Additionally, the current language imparts the impression that it is primarily applicable to metals. 

The newly revised language is not changing the regulatory or technical process for development 

and adoption of site-specific criteria; however, the revised language will serve to clarify and 

properly characterize the opportunity to utilize site-specific criteria as a water quality standards 

tool.   

Water Quality Standards Variance 

A water quality standards variance is a designated use and criterion for a specific pollutant(s) or 

water quality parameter(s) that reflect the highest attainable water quality condition during its 

time-limited term. A variance provides a tool to guide and/or direct incremental improvements in 

water quality in situations where a waterbody’s beneficial use is not currently being met, but is 

attainable in the future.  It provides a regulatory framework and an identified period of time for 

states and stakeholders to employ various implementation actions.  A variance does not replace 

the waterbody’s original beneficial uses and criterion; rather it provides a ‘temporary beneficial 

use and criterion’. Nonetheless, the original beneficial use and criterion are retained as the long-

term water quality goal for the waterbody.      

The adoption of a water quality standards variance constitutes a water quality standards change 

and therefore must be reviewed and approved by the U.S. Environmental Protection Agency 

(EPA) (40 CFR 131.14).  In general, requirements for a water quality standards variance 

include: 

 Protects  existing waterbody uses 
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 Secures the highest attainable water quality condition, short of attaining the original 

standard 

 Does not exempt any technology based requirements 

 Addresses pollutant control technologies and/or pollutant minimization programs 

 Time limited  

The ‘temporary beneficial use and criterion’ provided by the variance is only applicable for 

wastewater permitting (i.e. Oklahoma Department of Environmental Quality (ODEQ), Oklahoma 

Pollutant Discharge Elimination System (OPDES) permits) and 401 water quality certifications 

(40 CFR 131.14(a)(3)).  Because the original beneficial use and criterion are retained as the 

long-term expectation for the waterbody, implementation of Clean Water Action section 303(d) 

is still based on the original beneficial use and criterion rather than the ‘temporary beneficial use 

and criterion’ provided by the variance.    

Oklahoma has had a variance provision since the early 1990’s; however, it is especially 

restrictive.  In fact, it is more restrictive than the federal regulations.  For example, the current 

variance provision in the Oklahoma water quality standards requires that the variance be:      

 Restricted to certain parameters; 

 Time limited to 3 years with no renewal  allowed; 

 Geographically limited. 

The restrictive nature of the current provision makes it completely ineffective as a water quality 

standard’s tool and prevents utilizing the tool in creative ways or in diverse circumstances.  The 

intent of the proposed revision is to remove infeasible restrictions, align the provision with 

federal regulations, and provide a functional water quality standards tool.      

Proposed Revisions 

Site- Specific Criteria 

Currently, the site-specific criteria provision is located at 785:45-5-4(g).  The current language 

will be struck and replaced with the language presented below.   
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CURRENT LANGUAGE  

(g)    Site-specific criteria that have been derived for certain waterbodies and conditions 
are promulgated in Appendix E of this chapter. These site-specific criteria supersede 
other numeric criteria promulgated elsewhere in this chapter if it is shown to the 
satisfaction of the Board that properties of the discharge or the circumstances 
surrounding the development of the site-specific criteria have not significantly changed 
since the promulgation of those site-specific criteria. Such criteria and the conditions 
around which they were derived, including but not limited to local environmental factors 
and effluent characteristics, shall be re-evaluated by the permit holder with each 
subsequent discharge permit renewal application or major modification request to 
determine if any significant changes have affected the propriety of the site-specific 
criteria. 

PROPOSED LANGUAGE 

785:45-5-7. Site-specific Criteria 

(a) As needed, site-specific criteria may be developed to reflect site-specific waterbody 
conditions.  Site-specific criteria must be based on sound scientific rationale and 
assure protection of beneficial uses.  Site-specific criteria are developed on a case-by-
case basis and depending on the particular case there may be several acceptable 
scientific approaches for developing site-specific criteria.  However, in all cases a 
detailed workplan consistent with OWRB and or EPA technical guidance, if available, 
shall be submitted for review and approval by OWRB staff.  Prior to the initiation of any 
work toward development of a site-specific criterion, interested parties shall coordinate 
with OWRB technical staff.  Additional information and site-specific criteria adopted for 
certain waterbodies and conditions are found in Appendix E.  

(b) Fees required for site-specific criteria will be charged in accordance with Chapter 5 
of this Title. 

Variance 

The current variance provision is located at 785:45-5-4(e).  The current language will be struck 

and replaced with the language presented below. 

CURRENT LANGUAGE  

A temporary variance may be granted at the sole discretion of the Oklahoma Water 
Resources Board in limited circumstances only for specific numerical criteria listed in 
Table 2 of Appendix G of this Chapter addressing water column numerical criteria to 
protect human health for the consumption of fish flesh and water, for specific numerical 
criteria listed in Appendix G Table 2 addressing numerical criteria for toxic substances, 
and for specific numerical criteria listed in Appendix G Table 2 addressing water 
column numerical criteria to protect human health for the consumption of fish flesh 
only. 
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(1)    General requirements and time limits for variance. A variance or exception to 
listed numeric criteria may only be granted by the Board so long as the applicant 
complies with all procedural and application requirements, demonstrates to the 
satisfaction of the Board that the necessary conditions specified in 785:45-5-4(e)(4) 
exist, and that the variance will not otherwise be contrary to law or inconsistent with the 
Board's statutory duties. Variances shall be allowed only in very limited situations. In no 
circumstances shall a variance be granted which exceeds three (3) years in duration 
and no renewal shall be allowed. 

(2)    Applications and related requirements. A variance may only be considered and 
granted upon application of a person for discharge from a specific facility to a specific 
stream segment(s). All applications for a variance must contain or include as 
attachments at the time of filing, at a minimum, all written documentation which 
supports a finding that the necessary conditions listed in 785:45-5-4(e)(4) exist, a 
description of the specific numerical criterion for which the variance is requested, the 
legal description of the stream segment(s) which would receive the discharge and the 
location of any other affected waters, and such other information as the Board may 
specify as necessary for adequate review of the application. A fee, as set forth in 
Chapter 5 of this Title, shall be submitted with the application for variance. 

(3)    Procedure and scope of variance. 

(A)    A variance may be granted only by the Oklahoma Water Resources Board, shall 
be restricted to those listed numerical criteria for which an application is filed, and shall 
apply only to the specific facility and specific stream segment(s) which receives the 
discharge. 

(B)    The applicant for a variance must prepare a public notice whose contents shall 
reflect the nature of the variance applied for and such other information as the Board 
may deem appropriate, and shall state the date, time and location of public hearing on 
the application. Such notice, after submission to and approval by the Board, shall be 
published at the expense of the applicant once a week for two consecutive weeks, 
minimum seven day interval, in a newspaper(s) having general circulation in the 
county(ies) in which the discharge is located. The Board may require additional 
publication of the notice in additional counties or publications at the applicant's 
expense. Proof of publication shall be provided as directed by the Board. 

(C)    The applicant shall deliver or mail such public notice to all persons who are on a 
standing list for receiving notice of such applications for variances. Such standing list 
shall be established and maintained by the Board and shall include the Office of the 
Attorney General, the chief executive of each affected municipality and county, all 
persons who shall request to receive such notices, and such other persons as may be 
specified by the Board. 

(D)    An administrative hearing shall be held not earlier than twenty-one days following 
the last publication or mailing of notice. At the hearing, the burden of proof shall be 
upon the applicant to produce evidence which demonstrates to the satisfaction of the 
Board that all conditions and requirements of these rules and applicable law are met. 
All interested persons may present oral or written comments prior to or at the hearing 
on the application, as specified in the notice. 

(4)    Conditions for variance. 
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(A)    A variance shall be effective only after approval by the U. S. Environmental 
Protection Agency. 

(B)    A variance may be granted by the Board only if the following additional conditions 
are met: 

(i)    The granting of a variance will not result in the violation of any other OWQS, 
including those specified for ORW, HQW or other classes of waters; and 

(ii)    New or previously unavailable information regarding toxicity, bioavailability, 
persistence or degradation of a specific pollutant refutes the scientific basis for the 
effective numerical criterion; or 

(iii)    Non-attainment of a numerical criterion is documented in the stream segment 
which is the subject of the variance application or in close proximity upstream of such 
segment, and there is no increase in the concentration of the pollutant which is the 
subject of the variance outside the mixing zone or at some point downstream of the 
facility following complete mixing if appropriate relative to the concentration upstream 
of the facility, and 

(I)    non-attainment is demonstrated to be the result of natural source concentrations 
of that pollutant in the water column, sediment or aquatic life, or 

(II)    non-attainment is the result of human caused conditions which cannot be 
remedied or would cause more environmental damage if corrected than if left in place. 

Proposed Language 

785:45-5-5. Water Quality Standard Variance   

(a)  A water quality standards variance is a time-limited designated use and criterion for 
a specific pollutant(s) or water quality parameter(s) that reflect the highest attainable 
condition during the term of the water quality standards variance.  OWRB rulemaking 
and approval is required for all water quality standard variances. All water quality 
standard variances shall be developed in accordance with and meet the requirements 
of 40 CFR 131.14 and be subject to U.S. Environmental Protection Agency review and 
approval or disapproval. 

(b) A water quality standard variance may be developed on a discharger specific, reach 
specific, waterbody specific, or other site-specific basis.  The time-limited designated 
use and criterion associated with the water quality standard variance do not replace the 
underlying waterbody designated use and criterion.  Additionally, all other applicable 
water quality standards not specifically addressed by the variance remain applicable.  
A water quality standard variance serves as the applicable water quality standard for 
implementing Clean Water Act (CWA) National Pollutant Discharge Elimination System 
(NPDES) permit limits and CWA §401 certification for the term of the water quality 
standard variance.  The underlying waterbody designated use and criterion shall 
remain applicable for all other CWA purposes. 
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